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Thi s appeal under Section 14 of the Terrorist Affected
Areas (Special Courts) Act, 1984 is directed against the
judgnent and order of Additional Judge, Special Court,
Ludhiana Dated 1.6.1985 by which the respondents were
acquitted of the charge of abduction and rape. For what
follows, the judgnent inpugned in this appeal, presents a
rat her disquietening and a di st ur bi ng f eature. It
denonstrates | ack of sensitivity on the part of the court by
casting unjustified stigms on a prosecutrix aged bel ow 16
years in a rape case, by overlooking human psychol ogy and
behavi oral probabilities. An intrinsically wong approach
whil e appreciating the testinonial potency of the evidence
of the prosecutrix has resulted in mscarriage of justice.
First a brief reference to the prosecution case:

The prosecutrix (name withheld by wus),;a young girl
bel ow 16 years of age, was studying in the 10th class at the
relevant time in Government Hi gh School, Pakhowal. The
matricul ati on examnations were going on at the nateria
time. The exam nation centre of the prosecutrix was | ocated
in the Boys High School, Pakhowal. On 30th March, 1984 at
about 12.30 p.m after taking her test in GCeography, the
prosecutrix was going to the house of her maternal uncle,
Dar shan Singh, and when she had covered a distance of about
100 karmas fromthe school, a blue anbassador car being
driven by a sikh youth aged 20/ 25 years cane frombehind. In
that car @rmt Singh, Jagjit Singh @Bawa and Ranjit Singh
accused were sitting. The car stopped near her. Ranjit Singh
accused canme out of the car and caught hold of the
prosecutrix from her arm and pushed her inside the car
Accused Jagjit Singh @Bawa put his hand on the nmouth of the
prosecutrix, while @urmt Singh accused threatened the
prosecutrix, that in case she raised an alarm she woul d be
done to death. Al the three accused (respondents herein)
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drove her to the tubewell of Ranjit Singh accused. She was
taken to the ‘kotha’ of the Tubewell. The driver of the car
after leaving the prosecutrix and the three accused persons
there went away with the car. In the said kotha Gurnit Singh
conpel l ed the prosecutrix to take liquor, msrepresenting to
her that it was juice. Her refusal did not have any effect
and she reluctantly consumed liquor. Gurmt Singh then got
renoved her salwar and also opened her shirt. She was made
tolie ona cot in the kotha while his conmpani ons guarded
the kotha fromoutside. @rmt Singh comitted rape upon
her. She raised rule as she was suffering pain but Gurmt
Singh threatened to kill her if she persisted in raising
alarm Due to that threat, she kept quiet. After Qurmt
Singh had conmmitted rape upon her, the other two accused,
who were earlier guarding the kotha fromoutside, cane in
one by one, and comitted rape upon her. Jagjit Singh alias
bawa committed rape on her after Gurmt Singh and thereafter
Ranjit Singh commtted rape on her. Each one of the accused
conmitted sexual intercourse with the prosecutrix forcibly
and against her will. They all subjected her to sexua
i ntercourse once again during the night against her wll.
Next morning at about 6.00 a.m, the sane car arrived at the
tubewel | kotha of Ranjit Singh and the three accused made
her to sit in that car and left her near the Boys High
School , Pakhowal near about the place fromwhere she had
been abducted. The prosecutrix had to take her exam nation
in the subject of Hygiene on that date. She, after taking
her examination in Hygeine, reached  her village Nangal-
Kal an, at about noon time and narrated the entire story to
her nmother, Snt. Gurdev. Kaur, PW. Her father Tril ok Singh
PW was not present in the house at that tinme. He returned
fromhis work late in the evening. The nother  of the
prosecutrix, Smt. Gurdev kaur PW, narrated the episode to
her husband Tirlok Singh PW on his arrival. Her father
strai ghtaway contacted Sarpanch Jogi nder Singh of the
vill age. A panchayat was convened. Matter was brought to the
notice of the Sarpanch of village Pakhowal also. Both the
Sar panches, tried to affect a conpromise on 1.4.1984 but
since the panchayat could not give any justice of relief to
the prosecutrix, she alongwith her father proceeded to the
police station Raikot to | odge a report about the occurrence
with the police. Wien they reached at the bus adda of
vill age Pakhowal, the police net them and she nmde her
statenent, Ex. PD, before ASI Raghubir Chand PWwho nmade an
endorsenent, Ex. PD/1 and sent the statenent Ex. PD of the
prosecutrix to the police station Raikot for registration of
the case on the basis of which formal FIR Ex.~ PD/2 was
regi stered by SI Mal kiat Singh. ASI Raghubir Chand then took
the prosecutrix and her nother to the primary health centre
Pakhowal for nedical exam nation of the prosecutrix.” She was
nedi cal |y exanined by |ady doctor Dr. Sukhwi nder “Kaur, PW
on 2.4.84, who found that the hymen of the prosecutrix was
| acerated with fine rediate tears, swollen and pai nful. Her
pubic hair were al so found mated. According to PWM
intercourse with the prosecutrix could be "one of the
reasons for laceration which I found in her hynmen". She went
on to say that the possibility could not be ruled out that
the prosecutrix "was not habitual to intercourse earlier.”
During the course of investigation, the police took
into possession a sealed percel handed over by the |ady
doctor containing the salwar of the prosecutrix alongwith 5
slides of wvaginal smears and one sealed phial containing
pubic hair of the prosecutrix, vide nenpb Ex. PK On the
pointing out of the prosecutrix, the investigating officer
prepared the rough site plan Ex. PF, of the place from where




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 16

she had been abducted. The prosecutrix also led the
i nvestigating officer to the tubewell kotha of Ranjit Singh
where she had been wongfully confined and raped. The
i nvestigating officer prepared a rough site plan of the
Kotha Ex. PM A search was made for the accused on 2.4.1984
but they were not found. They were also not traceable on
3.4.1984, inspite of a raid being conducted at their houses
by the ASI. On 5.4.1984 Jagjit Singh alias Bawa and Ranjit
Singh were produced before the investigating officer by
@urbachan Singh and Jagjit Singh on the sanme day were
produced before Dr. B.L. Bansal PWB for nedical exam nation.
The doctor opined that both the accused were fit to perform
sexual intercourse. GQurmt Singh respondent was arrested on
9.4.1984 by SI Malkiat Singh. He was also got nedically
exam ned on 9.4.1984 from Dr. B.L. Bansal PW who opined
that Gurnit Si ngh - was also fit to perform sexua

intercourse. The sealed parcels containing the slides of
vagi nal snears, ~the ~pubic hair and the salwar of the
prosecutri’x, were sent to the chenical exam ner. The report
of the chem cal exam ner revealed that semen was found on
the slides of vaginal snear though no spermatozoa was found
either on the pubic hair or the salwar of the prosecutrix.

On conpletion of the investigation, respondents were
chal | aned and were charged for offences under Sections 363,

366, 368, 376 |PC.

Wth a viewto connect the respondents with the crineg,
the prosecution exam ned Dr. Sukhwi nder Kaur, PWL;
Prosecutrix, PW2; Dr. B.L. Bansal, PWB; Tirlok Singh, father
of the prosecutrix, PW,; Gurdev Kaur, nother of the
prosecutrix, PW; GQurbachan Singh, PW3; Mlkit Singh, PW
and SI Raghubir hand PWO, besides, sone fornmal wtnesses
like the draftsman etc. The prosecution tendered in evidence
affidavits of sonme of the constabl es, whose evidence was of
a formal nature as also the report of the chemical exam ner
Ex. PM In their statements recorded under Section 313 Cr.
P.C. the respondents denied the ~prosecution allegations
against them Jagjit Singh respondent stated that it was a
fal se case foisted on himon account of his enemity with the
Sar panch of village Pakhowal. He stated that he had married
a Canadian girl in the village Gurdwara, which was not |iked
to by the sarpanch and therefore the sarpanch was hostile to
himand had got himfalsely inplicated in this case. Gurmt
Si ngh -respondent took the stand that he had been falsely
inplicated in the case on account of enemty between his
father and Tirlok Singh, PW, father of the prosecutrix. He
stated that there was long standing litigation going on
between his father and the father of the prosecutrix and
their famly menbers were not even on speaking terns with
each other. He went on to add that on 1.4.1984 he was given
beating by Tirlok Singh PW, on grounds of suspicion that he
m ght have instigated sonme persons to abduct his daughter
and in retaliation he and his elder brother on the next day
had given beating to Tirlok Singh, PW and al so abused him
and on that account Tirlok Singh PW in consultation with
the police had got himfalsely inplicated in the case.
Ranjit Singh respondent also alleged false inplication but
gave no reasons for having been falsely inplicated. Jagjit
Singh alias Bawa produced DW1 Kuldip Singh and D2 MHC
Amarjit Singh in defence and tendered in evidence Ex. DC, a
photostat copy of his passport and Ex. DD copy of a
certificate of his marriage with the Canadian girl. He al so
tendered into evidence photographs nmarked ‘C and ‘D,
evidencing his marriage with the Canadian girl. The other
two accused however did not |ead any defence evidence.

The trial court first dealt with the prosecution case
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relating to the abduction of the prosecutrix
respondents and observed:
"The first point for appreciation before
me would arise whether this part of the
prosecution story stands fortified by
any cogent or reliable evidence or not.
There is a bald allegation only of
(prosecutrix-nane omitted) that she was
forcibly abducted in a car. In the F.1.R
she stated that she was abducted in an
Ambassador Car of blue «colour. After
goi ng through the evidence, | amof the
view that this thing has been introduced
by the prosecutrix or by their father or
by the thanedar just to give the gravity
of offence. (Prosecutrix name onitted)
was tested about the particulars of the
car and she is so ignorant about the
nmake etc.. of the car that entire story
t hat' she was abducted in the car becones

doubtful .~ She stated in her cross-
exam nati on at page No.8 that the nake
of the car was Mast er . She was

pertinently asked whether the make of
the car was /Anbassador of Fiat. The
wi tness replied that she cannot tell the
make of the car. But when she was asked
as to the difference between Fiat,
Anbassador or Master car, she was unable
to explain the difference anongst these
vehicles. So, it appears that the
al l egations that she was abducted in a
Fiat Car by all the three accused and
the driver, is an imaginary story which
has been given either by the thanedar of
by the father of the prosecutrix.”

“If the three known accused are in the
clutches of the police, it is not
difficult for the I.O to cone to know
about the car, the nanme of its driver
etc., but strange enough, Sl Raghubir
Chand has shown pitiable negligence when
he could not find out the car driver
inspite of the fact that he directed the
investigation on these lines. He had to
admit that he nade search for taking the
car into possession allegedly wused in
the occurrence. He could not find out
the name of the driver nor could he find
out which car was used. In these
circunstances, it | ooks to be inprobable
that any car was also wused in the
al | eged abduction". (Om ssion of nane of
the prosecutris - ours)

The trial court further comrented

"On 30th March, 1984 she was forcibly
abducted by four desperate persons who
were out and out to nolest her honour
It has been admitted by the prosecutrix
that she was taken through the bus adda
of Pakhowal via netalled road. It has
cone in the evidence that it is a busy
center. Inspite of that fact she has not
raised any alarm so as to attract
persons that she was being forcibly

by

t he
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taken. The height of her own unnatura

conduct is that she was left by the

accused at the same point on the next

norni ng. The accused would be the | ast

person to extend synpathy to t he

prosecutrix. Had it been so, the natura

conduct of the prosecutrix was first

torush to the house of her naterna

uncle to apprise him that she had been

forcibly abducted on the previous day.

The witness after her being left at the

pl ace of abduction Ilightly takes her

exam nati on. She does not conplain to

the lady teachers who were deployed to

keep a watch on the girl students

because these students are to appear in

the center of Boys School. She does not

conplain to  anybody nor her friend that

she was raped during the previous night.

She ‘prefers ~her exani nation rather than

to go tothe house of her parents or

rel ati ons. Thereafter, she goes to her

village Mangal Kalan and informs for the

first tine her nother that she was raped

on the previous night. This part of the

prosecution story does not |ook to be

probabl e. "

The trial court, thus, disbelieved the version of the
prosecutrix basically  for the reasons; (i) ‘'"she is so
i gnorant about the make etc. of° the car that entire story
that she was abducted in the car becones ‘doubtful"
particularly because she could not explain the difference
between a Fiat car, Anbassador car or-a Master car; (ii) the
i nvestigating officer had "shown pitiable negligence" during
the investigation by not tracing out the car and the driver;
(iii) that the prosecutrix did not raise any alarmwhile
bei ng abducted even though she had passed through the bus
adda of village Pakhowal (iv) that the story of abduction”
has been introduced by the prosecutrix or by her father or
by the thanedar just to give the gravity of offence" and (v)
that no corroboration of the statement of the prosecutrix
was available on the record and that the story that ~the
accused had left her near the school next norning was not
bel i evabl e because the accused could have no "synpat hy" for
her .

The trial court also disbelieved the version of the
prosecutrix regarding rape. It found that the testinmony of
the prosecutrix did not inspire confidence for the reasons
(i) that there had been delay in lodging the FIR and as such
the chances of false inplication of the accused could not be
ruled out. According to the trial court Trilok <Singh PW
becane certain on 1.4.84 that there was no outcone of the
neeting between the panchayats of Nangal khurd and Pakhowa
therefore there was no justification for himnot to have
| odged the report on 1.4.84 itself and since Trilok Singh
had " entered into consultations with his wife as to whether
to | odge the report or not, it rendered the natter
doubtful." (ii) that the nmedical evidence did not help the
prosecution case. The trial <court observed that in her
cross-exam nation PW | ady doctor had adnmitted that whereas
inter-course with the prosecutrix could be one of the
reasons for the laceration of the hynen "there could be
other reasons also for that laceration". The trial court
noticed that the | ady doctor had inserted a vagi nal specul um
for taking swabs from the posterior vaginal fornix of the
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prosecutrix for preparing slides and since the width of the
specul um was about two fingers, the possibility that the
prosecutrix was habituated to sexual inter-course could not
be ruled out". The trial court observed that the prosecutrix
was "flighting her inmagination in order to rope in the
accused persons” and that inmplicit reliance could not be
pl aced on the testinony "of such a girl"; (iii) there was no
i ndependent corroboration of her testinmony and (iv) that the
accused had been inplicated on account of enemity as alleged
by the accused in their statenents recorded under Section
313 Cr. P.C

The grounds on which the trial court disbelieved the
version of the prosecutrix are not at all sound. The
findings recorded by the trial court rebel against realism
and lose their sanctity and credibility. The court |ost
sight of the fact that the prosecutrix is a village girl.
She was a student of Xth ' Class. It was wholly irrel evant and
i mmat eri al, whether she was ignorant of the difference
between a / Fiat, an~ Anbassador or. a Master car. Again, the
statenment of the prosecutrix at the trial that she did not
remenber the —colour of the car, though she had given the
colour of the car in the FIR was of no nmaterial effect on
the reliability of her testimony. No fault could also be
found with the prosecution version on the ground that the
prosecutrix had not raised an alarm while being abducted.
The prosecutrix in her statenment categorically asserted that
as soon as she was pushed inside the car5 she was threatened
by the accused to keep quiet and not to raise any alarm
ot herwi se she would be killed. Under these circunstances to
di scredit the prosecutrix for not raising analarmwhile the
car was passing through the Bus Adda is traverisity of
justice. The court over-looked the situation in which a poor
hel pl ess minor girl had found herself in the conpany of
three desperate young men who were threatening her and
preventing her from raising any alram Again, if the
investigating officer did not conduct the investigation
properly or was negligent in not being able to trace out the
driver or the car, how car that becone a ground to discredit
the testinmony of the prosecutrix? The prosecutrix had no
control over the investigating agency and the negligence of
an investigating officer could not affect the credibility of
the statement of the prosecutrix. Trial Court fell in error
for discrediting the testinony of the prosecutrix on that
account. In our opinion, there was no delay in the |odging
of the FIReither and if at all there was sone del ay, the
same has not only been properly expl ai ned by the prosecution
but in the facts and circunstances of the case was also
natural. The courts cannot over-look the fact that in sexua
of fences delay in the lodging of the FIR can be due to
variety of reasons particularly the reluctance of the
prosecutrix or her famly nenbers to go to the police and
conpl ai n about the incident which concerns the reputation of
the prosecutrix and the honour of her famly. It is only
after giving it a cool thought that a conplaint of sexua
offence is generally |lodged. The prosecution has expl ained
that as soon as Trilok Singh PW, father of the prosecutrix
came to know from his wife, PW about the incident he went
to the village sarpanch and conplained to him The sarpanch
of the village also got in touch wth the sarpanch of
vill age Pakhowal, where in the tube well kotha of Ranjit
Singh rape was committed, and an effort was nmade by the
panchayats of the two villages to sit together and settle
the matter. It was only when the Panchayats failed to
provide any relief or render any justice to the prosecutrix,
that she and her famly decided to report the matter to the
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police and before doing that naturally the father and not her
of the prosecutrix discussed whether or not to |odge a
report with the police in view of the repercussions it m ght
have o n the reputation and future prospects of the marriage
etc. of their daughter. Trilok Singh PW truthfully adnmitted
that he entered into consultation with his wife as to
whet her to | odge a report or not and the trial court appears
to have m sunderstood the reasons and justification for the
consul tation between Tril ok Singh and his wife when it found
that the said circunstance had rendered the version of the
prosecutrix doubtful. Her statement about the manner in
whi ch she was abducted and again |left near the school in the
early hours of next norning has a ring of truth. It appears
that the trial court searched for contradictions and
variations in the ~ statenent of t he prosecutri x
m croscopically, so as to disbelieve her version. The
observations of the trial court that the story of the
prosecutrix that- she was |left near the exam nation center
next norning at about 6 a.m ~was "not believable" as ‘the
accused woul'd be the |last persons to extend synpathy to the
prosecutrix" are not at _all intelligible. The accused were
not showi ng "any synpathy" to the prosecutrix while driving
her at 6.00 a.m next morning to the place fromwhere she
had been addicted but on the other hand were removing her
fromthe kotha of/ Ranjit Singh and |leaving her near the
exam nation center so as to avoid being detected. The
criticism by the trial court of “the evidence of the
prosecutrix as to why she did not conplain to the |ady
teachers or to other girl students when she appeared for the
exam nation at the center and waited till she went hone and
narrated the occurrence to her nother is unjustified. The
conduct of the prosecutrix in this regard appears to us to
be nost natural. The trial court over-looked that a girl, in
a tradition bound non-permni ssive society in India, would be
extremely reluctant even to adm-t that any incident which is
likely to reflect upon her chastity had occurred, Dbeing
consci ous of the danger of being ostracized by the society
or being |ooked down by the society. Her not informng the
teachers or her friends at the exami nation center under the
circunst ances cannot detract from her reliability.” In the
normal course of human conduct, this unmarried mnor girl,
woul d not like to give publicity to the traumatic experience
she had undergone and would feel terribly enbarrassed in
relation to the incident to narrate it to her teachersand
ot hers over-powered by a feeling of shane and her natura
inclination would be to avoid talking about it to-any one,
| est the fam |y nane and honour is brought into controversy.
Therefore her informng to her nother only on return to the
parental house and no one else at the exami nation center
prior thereto is an accord with the natural human conduct of
a female. The courts nust, while eval uating evidence, remain
alive to the fact that in a case of rape, no self-respecting
worman would cone forward in a court just to make a
hum | i ating statenment agai nst her honour such as is involved
in the conmssion of rape on her. In cases involving sexua
nol est ati on, supposed considerations which have no nateria
effect on the veracity of the prosecution case or even
di screpancies in the statement of the prosecutrix should
not, unless the discrepancies are such which are of fata
nature, be allowed to throw out an otherwise reliable
prosecution case. The inherent bashfulness of the fenales
and the tendency to conceal outrage of sexual aggression are
factors which the Courts should not over-look. The testinony
of the victimin such cases is vital and unless there are
conpel i ng reasons whi ch necessitate | ooki ng f or
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corroboration of her statenent, the courts should find no
difficulty to act on the testimony of a victimof sexua
assault alone to convict an accused where her testinony
inspires confidence and is found to be reliable. Seeking
corroboration of her statement before relying upon the same,
as a rule, in such cases ampunts to adding insult to injury.
Wiy should the evidence of a girl of a woman who conpl ai ns
of rape or sexual nolestation, be viewed wth doubt,
di shelief or suspicion? The Court while appreciating the
evi dence of a prosecutrix may | ook for sone assurance of her
statement to satisfy its judicial conscience, since she is a
witness who is interested in the outcome of the charge
levelled by her, but thereis no requirement of Jlaw to
i nsi st upon corroboration of her statenent to base
convi ction of an accused. The evidence of a victimof sexua
assault stands alnpst at par with the evidence of an injured
witness and to an extent is even nore reliable. Just as a
wi tness who has sustained someinjury in the occurrence,
whi ch is not found to be self inflicted, is considered to be
a good wtness in the sense that he is least likely to
shield the real culprit, “the evidence of a victim of a
sexual offence is entitled to great weight, absence of
corroboration notw thstanding. Corroborative evidence is not
an inperative conponent of judicial credence in every case
of rape. Corroboration as a condition for judicial reliance
on the testinony of the prosecutrix is not a requirenent of
| aw but a gui dance of prudence under given circunstances. It
must not be over-looked that a woman-or a girl subjected to
sexual assault is not an acconplice to the crime but is a
victimof another persons’s lust and it is inproper and
undesirable to test her evidence with a certain anount of
suspicion, treating her as if she were an acconplice.
Inferences have to be drawn from a given set of facts and
circunmstances wth realistic diversity and not dead
uniformty lest that type of rigidity in the shape of rule
of law is introduced through.a new form of testinonia
tyranny nmaking justice a casualty. Courts cannot cling to a
fossil formula and insist upon corroboration even'if, taken
as a whole, the case spoken of by the victimof sex crine
strikes the judicial mnind as probable. ~In State of
Mahar ashtra Vs. Chandraprakash Kewal chand Jain (1990 (1) SCC
550) Ahmadi, J. (as the Lord Chief Justice then was)
speaking for the Bench summarised the position in the
fol | owi ng words:

"A prosecutrix of a sex offence cannot

be put on par with an acconplice. She is

in fact a victim of the crime. The

Evi dence Act nowhere says that her

evi dence cannot be accepted unless it is

corroborated in material particulars.

She is wundoubtedly a conpetent witness

under Section 118 and her evi dence nust

receive the sane weight as is attached

to an injured in cases of physica

vi ol ence. The sanme degree of care and

caution must attach in the eval uation of

her evidence as in the case of an

i njured conplainant or witness and no

nore. What is necessary is that the

court rmust be alive to and conscious of

the fact that it is dealing with the

evidence of a person who is interested

in the outconme of the charge | evelled by

her. If the court keeps this in mnd and

feels satisfied that it can act on the
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evi dence of the prosecutrix, there is no
rule of law or practice incorporated in

the Evidence Act simlar to illustration
(b) to Section 114 which requires it to
| ook for corroboration. If for sone

reason the court is hesitant to place

inmplicit reliance on the testinony of

the prosecurtix it may | ook for evidence

whi ch may | end assurance to her

testi nony short of corroboration

required in the case of an acconplice.

The nature of evidence required to | end

assurance to the testinony of the

prosecutrix must necessarily depend on

the facts and circunstances of each

case. But if a prosecutrix is an adult

and of full understanding. the court is

entitled to base a conviction of her

evi dence unl ess the sane is shown to be

infirm and not trustworthy. |If the

totality of the circunstances appearing

on the record of the case disclose that

the prosecutrix ~does not have a strong

notive to falsely involve the person

charged, the/ court should ordinarily

have no hesitation in accepting her

evi dence. "

W are in ‘respectful agreement with the above
exposition of law In the instant case our careful analysis
of the statement of the “prosecutrix has created an
i npression on our mnds that she is a reliableand truthfu
witness. Her testinony suffers fromno infirmty or blemsh
what soever. We have no hesitation in -acting upon her
testinony alone withoutlooking for any ‘corroboration’
However, in this case there is anple corroboration avail able
on the record to lend further credence to the testinony of
the prosecutri x.

The medi cal evidence has lent full corroboration to the
testinony of the prosecutrix. According to PW 1ady Doctor
Sukhvi nder Kaur she had exani ned the prosecutrix on 2.4.84
at about 7.45 p.m at the Primary Health Center, Pakhowal’,
and had found that "her hymen was |acerated wth fine
rediate tears, swollen and painful". The pubic hair were
al so found nmated. She opined that inter-course wth the
prosecutrix could be "one of the reason for the | aceration
of the hynmen" of the prosecutrix. She al so opined that the
"possibility cannot be ruled out that (prosecutrix) was not
habi tual of inter-course earlier to her examnnation by her
on 2.4.84". During her cross-exam nation, the |ady doctor
admtted that she had not inserted her fingers inside the
vagi na of t he prosecutri x during the nmedi-co- | ega
exam nati on but that she had put a vaginal speculum for
taking the swabs from the posterior vaginal fornix for
preparing the slides. She disclosed that the size of the
specul um was about two fingers and agreed wth the
suggesti on made to her during her cross-exam nation that "if
the hynen of a girl admts tw fingers easily, the
possibility that such a girl was habitual to sexual inter-
course cannot be ruled out". However, no direct and specific
guestion was put by the defence to the |ady doctor whether
the prosecutrix in the present case could be said to be
habi tuated to sexual intercourse and there was no chall enge
to her statenent that the prosecutrix ‘nay not have been
subjected to sexual intercourse earlier’. No enquiry was
made from the |ady doctor about the tear of the hymen being
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old. Yet, the trial court interpreted the statenent of PW
Dr. Sukhwi nder Kaur to hold that the prosecutrix was
habituated to sexual inter-course since the speculum could
enter her vagina easily and as such she was "a girl of |oose
character”. There was no warrant for such a finding and the
finding if we my say so wth respect, is a wholly
irresponsible finding. In the face of the evidence of PW,
the trial court wongly concluded that the nedical evidence
had not supported the version of the prosecutrix.

The trial court totally ignored the report of the
Chemical Exam ner Ex. PM according to which senen had been
found on the slides which had been prepared by the | ady
doctor fromthe vagi nal secretions fromthe posterior of the
vagi nal fornix of the prosecutrix. The presence of senen on
the slides |lent authentic corroboration to the testinony of
the prosecutrix. This vital evidence was foresaken by the
trial court and as a result wholly erroneous concl usions
were arrived at. Thus, even though no corroboration is
necessary to rely upon the testinony of the prosecutrix, yet
sufficient corroboration fromthe nmedical evidence and the
report of - the chenmical exanminer is available on the record.
Besi des, her statenent has been fully supported by the
evi dence of her father, Tirlok Singh, PW and her nother
Gurdev Kaur, PW, to whomshe had narrated the occurrence
soon after her /arrival at her house. Moreover, the
unchal l anged fact that it was the prosecutrix who had | ed
the investigating officer to the Kotha of the tubewell of
Ranjit Singh, where she had been raped, lent a built-in
assurance that the charge |evied by her was "genui ne" rather
than "fabricated® because it is no one’s case that she knew
Ranjit Singh earlier or had ever seen or visited the kotha

at his tubewell. The trial court conpletely overlooked this
aspect. The trial court did not- disbelieve that the
prosecutrix had been subjected to sexual intercourse but

wi t hout any sound basis, observed that the prosecutrix m ght
have spent the "night" in the conpany of sone "persons" and
concocted the story on being asked by her nother as 'to where
she had spent the night after ‘her maternal uncle, Darshan
Singh, cane to Nangal-Kalan to enquire about t he
prosecutrix. There is no basis for the finding that the
prosecutrix had spent the night in the conpany  of "some
persons” and had indul ged in sexual intercourse with them of
her owmn free will. The observations were nade on surm ses
and conjectures - the prosecutrix was condemed unheard.

The trial court was of the opinion that it was a
‘false’ case and that the accused had been inplicated on
account of enemity. In that connection it observed that
since Trilok Singh PW had given beating to Gurmt Singh on
1.4.84 suspecting his hand in the abduction of his daughter
and Gurnmit Singh accused and his elder brother had abused
Trilok Singh and given beating to Tirlok Singh “PW on on
2.4.84, "it was very easy on the part of Trilok Singh to
persuade his daughter to name Gurmit Singh so as to take
revenge". The trial court also found that the relations
between the famly of Gurnmt Singh and of the prosecutrix
were strained on account of civil litigation pending between
the parties for 7/8 years prior to the date of occurrence
and that was also the ‘reason’ to falsely inplicate Gurmt
Singh. Indeed, Qurmt Singh accused in his statement under
Section 313 Cr. P.C. did raise such a plea but that plea has
remai ned unsubstantiated. Trilok Singh PW categorically
denied that he had any litigation with the father of Gurmt
Singh at all and went on to say that no litigation had ever
taken place between him and Mukand Singh father of Gurnmit
singh over a piece of land or otherwise. To the simlar
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effect is the statenent of Gurdev Kaur PW who also
categorically stated that there had been no litigation
bet ween her husband and Mukand Singh father of Gurnmit Singh

The trial court ignored this evidence and found support for
the plea of the accused from the statenent of the
prosecutrix in which during the first sentence of her cross-
exam nation she adnitted that |litigation was going on
bet ween Mukund Singh father of Gurmt Singh and her father
for the last 8/9 years over a piece of land. In what context
the statenent was nmade is not clear. Mreover, the positive
evi dence of PW and PW that there was no litigation pending
between PW and PW that there was no |litigation pending
between PW and the father of Gurmit Singh conpletely belied
the plea of the accused. If there was any civil litigation
pendi ng between the parties as alleged by Gurnmit Singh he
could have produced sone docunentary proof in support
thereof but none was produced.  Even Mukand Singh, father of
GQurmt Singh did not appear in  the witness box to support
the plea taken by Gurmt Singh. The all egation regarding any
beating given to Gurmt Singh by PW and to PW by Gurmt
Si ngh and - _hi s brother was deni ed by PW and no material was
brought forth in support of that plea either and yet the
trial court for undisclosed reasons assuned that the story
regarding the beating was correct. Sone stray sentences in
the statement of / the proseuctrix appear to have been

unnecessarily blown out of all proportion to hold that
"admittedly" PW had been given given beating by QGurmt
Si ngh accused and that there was civil litigation pending

between the father of the prosecutrix and the father of
GQurmt Singh to showthat the relations between the parties
were enem cal. There is no acceptable material on the record

to hold that there was any such civil  litigation pending
between the parties. Even if it be assuned for the sake of
argunent that there was sone such litigation, it ' could

hardly be a ground for a father to put forth his daughter to
make a wld allegation of rape against the son of the
opposite party, with a viewto take revenge. It defies human
probabilities. No father could 'stoop so lowas 'to bring
forth a fal se charge of rape on his unmarried mnor daughter
with a viewto take revenge fromthe father of an accused on
account of pending civil [litigation. Again, if the accused
could be falsely involved on account of that enemity, it was
equally possible that the accused could have sexually
assaulted the prosecutrix to take revenge from her father

for after all, enenmity is a double edged weapon, which may
be used for false inplication as well as to take revenge. In
any case, there is no proof of the existence of such enemty
between PW and the father of Gurmt Singh which coul d have
pronmpted PW6 to put up his daughter to falsely inplicate
GQurmt Singh on a charge of rape. The trial court was in
error to hold that Gurmt Singh had been inplicated on
account of enenity between the two families and for the
beating given by Gurmt Singh and his brother to PW5, in
retaliation of the beating given by PW to Gurmt Singh on
1.4.1984. Simlarly, so far as Jagjit Singh respondent is
concerned, the trial court opined that he could have been
got inmplicated at the instance of the Sarpanch of village
Pakhowal , who was hostile to Jagjit Singh. The ground of
hostility as given by Jagjit Singh against the Sarpanch of
vill age Pakhowal stens out of the fact that the sarpanch was
annoyed with himfor marrying a Canadian girl in the village
GQurdwara. There is no evidence whatsoever on the record to
show that the Sarpanch of wvillage Pakhowal had any
relationship of connection wth the prosecutrix or her
father or was in any way in a apposition to exhert so much
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of incluence on the prosecutrix or her famly, that to
settle his score Trilok Singh PW6 would put forward his
daughter to mmke a false allegation of rape and thereby
j eopardi se her own honour and future prospects of her
marriage etc. The plea of Jagjit Singh alias Bawa |ike that
of Gurmt Singh did not nerit acceptance and the trial court
erroneously accepted the sanme without any basis. The Plea of
the accused was a plea of despair not worthy of any
credence. Ranjit Singh, apart from stating that he had
beenfal sely inplicated in the case did not offer any reasons
for his false inplication. It was at his tubewell kothe that
rape had been commtted on the prosecutrix. She had pointed
out that kotha to the police during investigation. No
ostensi bl e rason has been suggested as to why the
prosecutrix would falsely involve Ranjit Singh for the
comm ssion of such a heinous crime and noninate his kotha as
the pl ace where she had been subjected to sexual nolestation
by the ~respondents. The trial court ignored that it is
al nost i nconcei vable that an unmarried girl and her parents
would go " to the extent of staking their reputation and
future in _order to falsely set-up a case of rape to settle
petty scores as alleged by Jagjit Singh and GQurmit Singh
respondent s.

Fromthe statenent ~of the prosecutrix, it clearly
energes that she was abducted and forcibly subjected to
sexual intercourse by the three respondents w thout her

consent and against her wll. In this fact' situation the
guestion of age . of the prosecutrix would pale into
i nsignificance. However, in the present <case, there is

evidence on the record to establish that on'the date of the
occurrence, the prosecutrix was below 16 years of age. The
prosecutrix herself and her parents deposed at the tria
that her age was less than 16 years on-the date of the
occurrence. Their evidence is ~supported by the birth
certificate Ex. PJ. Both Tirlok Singh PW and Curdev Kaur
PW, the father and nother of the prosecutrix respectively,
explained that initially they had naned their daughter, the
prosecutrix, as Mahinder Kaur but her name was changed to
(name omitted), as according to The holy Guru Ganth
Sahib her nane was required to start wth the word
"chhachha" and therefore in the school |eaving certificate
her nane was correctly given. There was nothing to
di shelieve the explanation given by Trilok Singh and Gurdev
Kaur in that behalf. The trial court ignored the expl anation
given by the parents observing that "it could not be
swal | owed being a belated one". The trial court was in
error. The first occasion for inquiring from Trilok Singh
PWs about the change of the name of the prosecutrix was only
at the trial when he was asked about Ex. PJ and there had
been no earlier occasion for him to have nmde any such
statement. It was, therefore, not a belated explanation
That apart, even according to the lady doctor PW, the
clinical exam nation of the prosecutrix established that she
was | ess than 16 years of age on the date of the occurrence.
The birth certificate Ex. PJ was not only supported by the
oral testinmony of Trilok Singh PW and Gurdev Kaur PW but
also by that of the school |leaving certificate nark ‘B
Wth a viewto do conmplete justice, the trial court could
have summned the concerned official from the school to
prove various entries in the school I|eaving certificate.
Fromthe nmaterial on the record, we have conme to an
unhesitating conclusion that the prosecutrix was |ess than
16 years of age when she was nmade a victimof the |ust of
the respondents in the nanner deposed to by her agai nst her
will and wi thout her consent. The trial court did not return
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any positive finding as to whether or not the prosecutrix
was below 16 years of age on 30th March 1984 and i nstead
went on to observe that ‘even assuming for the sake of
argunent that the prosecutrix was |less than 16 years of age
on 30th March 1984, it could still not help the case as she
was not a reliable witness and was attenpting to shield her
own conduct by indulging in falsehood to inplicate the
respondents’. The entire approach of the trial court in
appreci ating the prosecution evidence and draw ng inferences
t herefrom was erroneous.

The trial court not only erroneously disbelieved the
prosecutrix, but quite uncharitably and unjustifiably even
characterised her as a girl "of |oose norals" or "such type
of agirl".

What has shocked our judicial conscience all the nore
is the inference drawn by the court, based on no evidence
and not even on a deni ed suggestion, to the effect:

"The nor e probability is t hat

(prosecutrix) was a girl of | oose

character. She wanted to dupe her

parents that she resided for one night

at the house of her maternal uncle, but

for the reasons best ~known to her she

does not do so-and she preferred to give

conpany to sonme persons."”

We nust express our strong di sapproval. of the approach
of the trial court and its casting a stigna on the character
of the prosecutrix. The observations |ack sobriety expected
of a Judge. Such |ike stigmas have the potential of not only
di scouragi ng an even otherw se reductant victim_ of sexua
assault to bring forth conplaint for trial of crimnals,
thereby nmaking the society to suffer by letting the crimna
escape even a trial. The courts are expected to use self-
restraint while recording such findings which have |arger
repercussions so far as the future of the victimof the sex
crime is concerned and even wder inplications on the
society as a whole-where the victimof crine is discouraged
- the crimnal encouraged and in turn crine gets rewarded!
Even in cases, unlike the present case, where there i's sone
acceptable material on the record to show that the victim
was habituated to sexual intercourse, no such inference |like
the victim being a girl of "loose noral character” is
perm ssible to be drawmn fromthat circunstance al one. Even
if the prosecutrix, in a given case, has been pronm-scuous in
her sexual behavior earlier, she has a right to refuse to
submit herself to sexual intercourse to anyone and everyone
because she is not a vulnerable object or prey for being

sexual | y assaulted by anyone had everyone. No stigma, |ike
the one as cast in the present case should be cast agai nst
such a witness by the Courts, for after all it is the

accused and not the victimof sex crine who is on-trial in
the Court.

As a result of the aforesaid discussion, we find that
the prosecutrix has made a truthful statement and the
prosecution has established the case agai nst the respondents
beyond every reasonabl e doubt. The trial court fell in error
in acquitting them of the charges |evelled against them The
appreci ation of evidence by the trial court is not only
unr easonabl e but perverse. The conclusions arrived at by the
trial court are untenable and in the established facts and
circunst ances of the case, the view expressed by it is not a
possi bl e view. W, accordingly, set aside the judgnent of
the trial court and convict all the three respondents for
of fences under Sections 363/366/368 and 376 IPC. So far as
the sentence 1is concerned, the court has to strike a just
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bal ance. In this case the occurrence took place on 30.3.1984
(more than 11 years ago). The respondents were aged between
21-24 years of age at the time when the offence was
conmtted. W are informed that the respondents have not
been involved in any other offence after they were acquitted
by the trial court on 1.6.85, nore than a decade ago. Al
the respondents as well as the prosecutrix nust have by now
got married and settled down in |ife. These are sone of the
factors which we need to take into consideration while
i mposi ng an appropriate sentence on the respondents. W
accordi ngly sentence the respondents for the offence under
Section 376 IPC to undergo five years RI. each and to pay a
fine of Rs. 5000/- each and in default of paynent of fine to
1 year’s R 1. each. For the offence under Section 363 | PC we
sentence themto undergo three years R |. each but inmpose no
separate sentence for the offence under Section 366/368 | PC.
The substantive sentences of inprisonment shall, however,
run concurrently:

This 'Court, in'Delhi Donestic Wrking Wnen's Forum Vs.
Union of " India, (1995 (1) SCC 14), had suggested, on the
formul ation of a schene, that at the time of conviction of a
person found guilty of having commtted the offence of rape,
the Court shall award conpensation.

In this case, we have, whi | e convi cting the
respondents, inposed, for reasons already set out above, the
sentence of 5 years/ R I. with fine off Rs.5000/- and in

default of paynent of fine further RI. for one year on each
of the respondents for the offence ~under Section 376 |PC.
Therefore, we do not, in the .instant case, for those very

reasons, consider it desirable to award any conpensation, in
addition to the fine already inposed, particularly as no
schene al so appears to have been drawn up as yet.

Before, parting wth the case,” there is one other
aspect to which we would |ike to advert to.

OF late, «crime against women in general and rape in
particular is on the increase. It i's an irony that while we
are celebrating wonmen’s rights  in all spheres, 'we show
little or no concern for her honour. It is a sad reflection
on the attitude of indifference of the society towards the
violation of human dignity of the victinms of sex crines. W
must remenber that a rapist not only violates the victinis

privacy and personal integrity, but inevitably causes
serious psychological as well as physical harm in the
process. Rape is not nerely a physical assault - it is often

destructive of the whole personality of- the victim A
nmur derer destroys the physical body of his victim a rapist
degrades the very soul of the helpless fenmale. The Courts,
therefore, shoulder a great responsibility while trying an
accused on charges of rape. They nust deal with such cases
with utnmost sensitivity. The Courts should exanine the
broader probabilities of a case and not get swayed by m nor
contradictions or i nsignificant discrepancies in  the
statement of the prosecutrix, which are not of a fata

nature, to throw out an otherw se reliable prosecution case

If evidence of the prosecutrix inspirers confidence, it nust
be relied upon Wi thout seeking corroboration of her
statement in nmaterial particulars. |If for sonme reason the
Court finds it difficult to place inplicit reliance on her
testinmony, it may | ook for evidence which nmay | end assurance
to her testinony, short of corroboration required in the
case of an acconplice. The testinmony of the prosecutrix nust
be appreciated in the background of the entire case and the
trial court nust be alive to its responsibility and be
sensitive while dealing with cases involving sexua

nol est ati ons.
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There has been lately, lot of «criticism of the
treatnent of the victinms of sexual assault in the court
during their cross-exam nation. The provisions of Evidence
Act regarding relevancy of facts notw thstanding, some
def ence counsel adopt the strategy of continual questioning
of the prosecutrix as to the details of the rape. The victim
is required to repeat again and again the details of the
rape incident not so nuch as to bring out the facts on
record or to test her credibility but to test her story for
i nconsi stencies wth a view to attenpt to twist the
interpretation of events given by her so as to make them
appear inconsistent with her al l egations. The Court,
therefore, should not sit as a silent spectator while the
victimof «crime i being cross-exam ned by the defence. It
must effectively control the recording of evidence in the
Court. While every latitude should be given to the accused
to test the veracity of the prosecutrix and the credibility
of her ~version through cross-examnation, the court nust
al so ensure that cross-examnation is not nmade a nmeans of
harassnment or causing humiliation to the victimof crine. A
victimof rape, it nust be renenbered, has al ready undergone
a traumatic experience-and if she is made to repeat again
and again, in unfamliar _surroundings, what she had been
subj ected to, she may be too ashamed and even nervous or
confused to speak /and her silence or a confused stray
sentence nay be wongly interpreted as "discrepancies and
contradictions" in her evidence.

The al arming frequency of crime against wormen |ed the
Parliament to enact Crimnal Law (Anendment) Act, 1983 [ Act
43 of 1983] to nmke the |law of rape nore realistic. By the
Amendnent Act, Sections 375 and 376 were amended and certain
nore penal provisions were incorporated for punishing such
custodi ans who nolest a wonen under-their custody or care.
Section 114-A was al so added in the Evidence Act for draw ng
a conclusive presunption as to the -absence of consent in
certain prosecutions for rape, involving such custodians.
Section 327 of the Code of Crimnal Procedure which deals
with the right of an accused to an open trial ‘was also
anended by addition of sub-sections 2 and 3 after re-
nunbering the old Section as sub-section (1). Sub-sections 2
and 3 of Section 327 Cr. P.C. provide as follows :

Section 327. Court to be open -

(2) Notwithstanding anything contained

in sub-section (1), the inquiry into and

trial of rape or an offence under

Section 376, Section 376-A, Section 376-

B, Section 376-C or Section 376-D of the

I ndi an Penal Code shall be conducted in

canera :

Provided that the presiding judge

may, if he thinks fit, or on an

application made by either of the

parties, allow any particular person to

have access to, or be or remain in, the

room or buil di ngused by the Court.

(3) Were any proceedi ngs are held under

sub-section (2), it shall not be lawfu
for any person to print or publish any
matt er in rel ation to any such

proceedi ngs, except wth the previous

perm ssion of the Court."

These two provisions are in the nature of exception to
the general rule of an open trial. Inspite of the amendnent,
however, it is seen that the trial courts either are not
consci ous of the amendnent or do not realise its inportance
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for hardly does one conme across a case where the enquiry and
trial of a rape case has been conducted by the court in
canmera. The expression that the inquiry into and trial of
rape "shall be conducted in camera” as occurring in sub-
section (2) of Section 327 Cr. P.C. is not only significant
but very inportant. It casts a duty on the Court to conduct
the trial of rape cases etc. invariably "in canera". The
Courts are obliged to act in furtherance of the intention
expressed by the Legislature and not to ignore its mandate
and must invariably take recourse to the provisions of
Section 327 (2) and (3) C. P.C. and hold the trial of rape
cases in canera. It would enable the victimof crime to be a
little confortable and answer the questions wth greater
ease in not too famliar a surroundings. Trial in canera
would not only be in keeping wth the self-respect of the
victimof «crime and-in tune with the |egislative intent but
is also likely to  inprove the quality of the evidence of a
prosecutrix because she would not be so hesitant or bashfu

to depose frankly as she may be in an open court, under the
gaze of . ‘public. The inproved quality of her evidence would
assist the courts in arriving at the truth and sifting truth
fromfal sehood. The H gh Courts would therefore be well
advised to draw the ~attention of the trial courts to the
amended provisions ~of Section 327 Cr. P.C. Wien trials are
held in canmera, it would not be lawful for any person to
print or publish any nmatter in relation to the proceedi ngs
in the case, except wth the previous pernmission of the
Court as envisaged by Section 327 (3) C. RP.C. This would
save any further enbarrassnment being caused to the victim of
sex crime. VWher ever. - possi ble it my also. be worth
consi deri ng whether it would not be nore desirable that the
cases of sexual assaults on the females are tried by |ady
Judges, wherever available, so that the prosecutrix can nake
her statement with greater ease and assist the Courts to
properly discharge their duties, without allowi ng the truth
to be sacrificed at the altar of rigid technicalities while
appreci ating evidence in such cases. The Courts should, as
far as possi bl e, avoid di sclosing the nane of the
prosecutrix in their orders to save further enbarrassment to
the victim of sex crime. The anonymity of the victimof the
crime must be maintained as far as possible throughout. In
the present <case, the trial court has repeatedly used the
nane of the victimin its order under appeal, when it could
have just referred to her as the prosecutrix. W need say no
nore on this aspect and hope that the trial Courts would
take recourse to the provisions of Sections 327 (2) and (3)
Cr. P.C. liberally. Trial of rape cases in canera should be
the rule and an open trial in such cases an exception




