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ACT:
I ndi an Penal Code (45 of 1860), s. 354-Scope of-Rel evancy of
ago of victim

HEADNOTE

Per Midhol kar, J.: Under s. 354 of the Indian Penal Code,
while the individual reaction of the victimto the act of
the accused would be irrel evant, when any act done to or in
the presence of a woman is clearly suggestive of sex
according to the conmon notions of mankind, that act. nust
fall within the mschief of the section and woul d,
constitute an of fence under the section. [293 A-(

Since the action of the accused (respondent) in interfering
with and thereby causing injury to the vagina of the child,
who was seven and half nonths ol d, was deliberate, he nust
be deenmed to have intended to outrage her nodesty. [293 (]
Per Bachawat J: The essence of a woman's nodesty i'S her sex.
Even a fenale of tender age fromher very birth possesses
the nodesty which is the attribute of her sex. Under the
section the cul pable intention of the accused is the crux of
the matter. The reaction of the woman is very relevant, but
its absence is not al ways deci sive.

The respondent is punishable for the offence “under the
section because, by his act he outraged and intended to
out rage whatever nodesty the little victimwas possessed of.
[293 F;, 294 B-(]

Per Sarkar, C. J., (dissenting): Under the section the
accused would be guilty of an offence if he assaults or uses
crimnal force "intending to outrage or knowing it ‘to be
likely that he will thereby outrage" the nodesty of a woran.
This intention or know edge is the ingredient of the offence
and not the wonan's feelings or reaction. The t est
therefore. woul d be whether a reasonable man will think that
the act of the offender was intended to or was known to be
likely to outrage the nodesty of the wonan. [288 B, F].

In the present case, there could be no question of the
accused having intended to outrage the nodesty of the child
or having known that his act was likely to have that result,
because, though the victimis a "woman" under the Pena
Code, no reasonable man would say that a female <child of
that age was possessed of womanly nodesty. [289
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JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION - Crimnal Appeal No, 54 of
1964.

Appeal fromthe judgnent and order dated the May 31, 1963 of
the Punjab Hi gh Court in Crimnal Appeal No. 1023 of 1962.

D pak Dutt Chaudhuri and R N Sachthey, for the
appel | ant .
287

A. S. R Chari, for the respondent.
The foll owi ng Judgnents of the Court were delivered.

Sar kar, CJ. The question. is whether the respondent who
caused injury to the private parts of a female child of
seven and half nonths is guilty under s. 354 of the Pena
Code of the offence of outraging the nodesty of a woman. In
the High Court, the matter was heard by three | earned Judges
two of whom answered the question in the negative and, the
third answered it in the affirmative. Hence this appeal by
the State.

It woul d be convenient to set out the section at once.

S. 354. "\Whoever assaults or uses crimna
force  to any wonman, intending to outrage or
knowing it to be likely that he will thereby

outrage her nodesty, shall be punished wth
i mprisonnment of either description for a term
which ‘may extend to two years, or with fine,
or w th both".
"Crimnal force" is defined in's. 350 of the Code.and it is
not in dispute that such force had been wused by the
respondent to the child. It is, also not in dispute that
the child was a woman within the Code for in the Code that
word is to be understood as nmeaning a femal e human being of
any age: see ss. 7 and 10. The difficulty in this case was
caused by the words "outrage her nodesty”. The mpjority of
the |learned Judges in the Hi gh Court held that these words
showed that there nust be a subjective elenment so far as the
worman agai nst whomcrinminal force was used is- concerned
They appear to have taken the view that the offence could be
said to have been committed only when the wonan felt that
her nodesty had been outraged. |If | have —understood the
judgrment of these |earned Judges correctly, the test ,of
outrage of nodesty was the reaction of the woman concerned.
These | earned Judges answered the question.in the negative
in the view that the woman to whom the force was used was of
too tender an age and was physically incapable of “having any
sense of nodesty. The third | earned Judge who answered. the
gquestion in the affirmtive was of the view that. the word
"modesty" neant, accepted notions of womanly nopdesty and not
the notions of the woman agai nst whom the of fence'was com
mtted. He observed that the section was intended as rmuch
in the interest of the woman concerned as in the interest of
public norality and decent behavior and the object of the
section could be achieved only if the word ’'nodesty’ —was
considered to be an attribute of a human fermale irrespective
of whet her she had devel oped enough understanding to realise
that an act was offensive to decent femal e behavi our or not.
The reported decisions on the question to which our

attention was drawn do not furnish clear assistance. None
of themdeals Wth a case |ike the present.
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But | do not think that there is anything in them in

conflict with what | propose to say in this judgment.
I would first observe that the offence does not, in ny
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opi nion, depend on the reaction of the woman subjected to
the assault or use of crimnal force. The words used in the

section are that the act has to be done "intending to
outrage or knowing it to be likely that he wll thereby
outrage her modesty". This intention or know edge is the
i ngredi ent of the offence and not the woman’ s feelings. It

would follow that if the intention or know edge was not
proved, proof of the fact that the woman felt that her
nodesty had been outraged would not satisfy the necessary
ingredient of the offence. Likewise, if the intention or
know edge was proved, the fact that the worman did not fee
that her npdesty had been outraged would be irrel evant, for
the necessary ingredient would then have been proved. The
sense of nodesty in all wormen is of course not the sane-, it
varies from wonan to woman.. |n many cases, the wonman’'s
sense of nodesty woul-d not be known to others. |If the test
of the offence was the reaction of the woman, then it would
have to be proved that the offender knew the standard of the
nodesty of the wonan concerned, as otherwise, it could not
be proved that he had intended to outrage "her" nbdesty or
knew it to belikely that his act would have that effect.
This would be inpossible to prove in the large najority of

cases. Hence, in my opinion, the reaction of the woman
woul d be irrel evant.
Intenti on and know edge are of course states of m nd. They

are nonethel ess facts which can be proved. - They cannot be
proved by direct evidence. They have to be  inferred from
the circunstances of each case. Such-an inference, one way
or the other, can only be nade if a reasonabl e man woul d, on
the facts of the case, nmke it. ~ The question in each case
must, in ny opinion, be: will a reasonable man- think that
the act was done with the intention of outraging the nodesty
of the woman or with the knowl edge that it was likely to do
so? The test of the outrage of nodesty nmust, therefore, be

whet her a reasonable man will think that the act of the
offender was intended to or was known to be likely to
outrage the nodesty of the wonan. In considering the

guestion, he nust imagi ne the worman to be a reasonabl e wonman
and keep in view all circunstances concerning her, such as,
her station and way of |ife and the known notions of nodesty
of such a woman. The expression "outrage her nodesty" mnust
be read with the words "intending to or knowing it to be
likely that he will". So read, it would appear that ~though
the nodesty to be considered is of the woman concerned, the
word "her" was not used to indicate her reaction.” Read al
together, the words indicate an act done with the intention
or knowl edge that it was likely to outrage the woman's
nodesty, the enphasis being on the intention and know edge.
289

Anot her argunent used to support the view, that the reaction
of the woman concerned deci ded the question, was “that the
section occurred in a chapter of the Code dealing wth
of fences affecting human body and not in the chapter dealing
with offences relating to decency and nmorals. | think this
argunent is fallacious. None of the other offences against
human body, which occur in the sane chapter as s. 354,
depends on individual reaction and therefore there is no
reason to think that the offence defined in s. 354 depends
on it. There is no incongruity in holding that the
conmi ssion of an offence agai nst human body does not depend
on the reaction of the person against whomit is alleged to
have been comitted but on other things.

It wll be remenbered that the third | earned Judge (Curdev
Singh, J.) had said that nodesty in the section has to be
understood as an attribute of a human female irrespective of
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the fact whether she has devel oped a sense of npdesty or
not. This view seens to ne to be erroneous. |In order that

a reasonable man may think that an act was intended or nust
be taken to have been known likely to outrage nodesty, he
has to consi der whether the woman concerned had devel oped a
sense of nodesty and also the standard of that nodesty.
Wthout an idea of these, he cannot decide whether the
al | eged of fender intended to outrage the woman’s nodesty or
his act was likely to do so. | see no reason to think,, as
the learned Judge did, that such a view would defeat the
object of the section. The |earned Judge said that nodesty

had to be judged by the preval ent notions of nodesty. |If
this is so, it wll also have to be decided what the
preval ent notions of nodesty in the society are. As such

notions concerning a child may be different from those
concerning a woman of mature age, these notions have to be
decided in each case separately. To say that every femnle
of whatever age is possessed of nodesty capable of being
outraged 'seens to ne to be laying down too rigid a rule
which may be divorced fromreality. There obviously is no
uni versal standard of nodesty.

If ny reading of the sectionis correct, the question that
remains to be decided is, whether a reasonable man would
think that the female child on whom the offence was
conmmitted had nodesty which the respondent intended to
outrage by his act or knewit to be thelikely result of it.
I do not think a reasonable man woul'd say ‘that a female
child of seven and a half nonths is possessed of wonanly

nodesty. |If she had not, there could be no question of the
respondent having i ntended to outrage her nodesty or having
known that his act was likely to have that result. I would

for this reason answer the question in the negative.

At the Bar, instances of various types of wonen were nen-
tioned. Reference was nmade to an inbecile wonan, a sleeping
worman who does not wake up, ‘a woman under the influence of

drink or anaesthesa, an old worman-and the |ike. |  would
poi nt
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out that we are not concerned in this case with any such
worran. But as at 'Present advised, | would venture to say
that 1 feet no difficulty in applying the test of the
outrage of nodesty that | hate indicated in this judgnment to
any of these cases with a satisfactory result. If it is

proved that crimnal force was used on a sl eeping wonan with
intent to outrage her nodesty, then the fact that she  does
not wake wup nor feel that her nodesty had been -outraged
would be no defence to the person doing the “act. The
woman’'s reaction would be irrelevant in deciding the ques-
tion of guilt.

Before concluding, | may point out that the respondent had
been convicted by the trial court under s. 323 of ‘the Code
for the Injury caused to the child and sentenced to rigorous
i mprisonnent for one year and a fine of Rs. 1,000 / wth a
further period of inprisonnent for three nonths in default
of paynent of the fine. That sentence has been maintained
by the H gh Court and as there was no appeal by the
respondent to this Court, that sentence stands.

I would, for these reasons, dismss the appeal

Mudhol kar, J. It has been found as a fact by the courts
bel ow that the respondent had caused injuries to the vagina
of a seven and a half nonth old child by fingering. He has
been held guilty of an offence under s. 323, |Indian Pena
Code. The contention on behalf of the State who is the
lant before us is that the offence anounts to
outraging the nodesty of a woman and is thus punishable

appel
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under s. 354, I|ndian Penal Code. The |earned Sessions Judge
and two of the three | earned Judges of the H gh Court who
heard the appeal against the decision of the Sessions Judge
were of the viewthat a child seven and a half nonth old
bei ng i ncapabl e of having a devel oped sense of npdesty, the
of fence was not punishable under s. 354. The third |earned
Judge, GQurdev Singh, J., however, took a different view
The |earned Judge quoted the neaning of the word "nodesty"
given in the Oxford English Dictionary (1933 Edn.)-which is,
"wormanly propriety of behaviour, scrupulous chastity of
thought, speech and conduct (in nen or women) reserve or
sense of shane proceeding from instinctive aversion to
i mpure or coarse suggestions"-and observed: "This obviously
does not refer to a particular wonman but to the accepted
noti ons of wonmanly behaviour and conduct. It is in this
sense that the nodesty appears to have been used in section
354 of the Indian Penal Code". The |earned Judge then
referred to s. 509 of the Penal Code in which also the word
"nmodest y" ‘appears and then proceeded to say:

"The object of this provision seens to have

been to protect” wonen agai nst i ndecent

behavi our ~of others which is offensive to

norality. The offences created by section 354

and section 509 of the Indian’ Penal Code are

as much in the
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interest of the wonenconcerned as in the

i nt erest of public nmorality and decent

behavi our. These offences are not only
of fences against the individual but against
public norals and society as well, ‘and that

object can be achieved only if ‘the word
"modesty" is considered to be an attribute of
a human feral e irrespective of fact | whether
the fermale concerned has devel oped, enough
understanding as to appreciate the nature of
the act or to realise that it is offensive to
decent fenml e behavi our or sense of propriety
concerning the relations of a female wth
ot hers".
S. B. Capoor J., one- of the other two Judges, on the
ot her hand referred with approval to, the follow ng, passage
fromthe,judgnent of Jack J., in Soko v. Enperor(1):
"Under section 354 it nust be shown that the
assault was made intending ~to outrage or-
knowing it to be, likely to outrage the
nodesty of the girl. It is wurged for the
petitioner that the conduct of the girl shows
that in fact her nodesty was not. outraged.
There is no suggestion that she had; any
hesitation in telling her nother exactly what
had happened. In, the circunstances, | | think
that it 1is, therefore’ doubtful whether in
fact the nmodesty of the girl was outraged
He also referred, to tw other decisions in M. Chanpa
Pasin & Os. v. Enmperor(1l) and G rdham Gopal v. State(1l) and
took the view that. the authorities do, not support the view
that in construing s.- 354, |I.P.C. it, is irrelevant to
consider the. age, physical condition or the subjective
attitude of the wonman agai nst whomthe assault has been
conmitted or the crimnal force used. The third Judge Mehar
Singh J." in his judgnent referring the case to a |arger
bench has quoted the foll owi ng passage fromDr. Gaur’'s Pena
Law of India, 7th Edn., Vol. 3, p. 1744:
" Odinarily, then, wonmen who are likely to be
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made victins of this offence are those who are
young and who are old enough to feel the sense
of. mpdesty and the effect of the acts
directed against it. But it does not deprive
others of the protection’” fromthe licence of
man, provided their sense of nodesty is
sufficiently devel oped".

and observed that the opinion of the | earned author tends to

agree, with the dictumof Jack J., in Soko's case(1l).

The respondent before us was unrepresented and considering

the inportance of the, question we had, requested- M. A S

R Chari to, assist us by appearing am cus curiae. He drew

our attention to the fact that, the Sexual Ofences Act, 19

56 (4 &5 Eliz. 2 ¢c. 69) enacted by the British Parlianent

has wused much wi der-language in s. 14 which, deals wth

i ndecent assault on

(1) A I.R 1933 Cal, 142

(3) A IR 1953 MB. 147.

(2) Al.R 1928 Patna 326,
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wormen than that used in s. 354, 1.P.C. He also said that in

one sense s. 354 can al so be said to be wider than S. 14 of

the British Act in thatit is not confined to sexua

of fences which is qruite correct. The two provisions run

t hus: -

Section 14 of the Sexual O fences Act, 1956:
"I ndecent assault on a woman-(1) It is an
of fence, subject to the exception nmentioned in
sub-section (3) of this section for a person
to nmake an indecent assault on-a woman.
(2) A girl under the age of sixteen cannot
in law give any consent which would prevent an
act being an assault for the purposes of this
section.
(3) VWher e a marriage is invalid under
section two of the Marriage Act, 1949, or
section one of the Age of Marriage Act, 1929
(the wife being agirl under the age of
sixteen), the invalidity does not" make the
husband guilty of any offence wunder this
section by reason of her incapacity to consent
whi | e under that age, if he believes her to be
his wfe and has reasonable cause for the
belief".
(4) A worman who is a defective cannot in | aw
give any consent which would prevent —an act
being an assault for the purposes of this
section, but a person is only to be treated as
guilty of an indecent assault on a defective
by reason of that incapacity to consent, if
that person knew or had reason to suspect her
to be a defective".
Section 354 of the Indian Panel Code' reads
t hus:
"Assault or crimnal force to wonman wth
intent to outrage her nodesty-Woever assaults
or uses crimnal force to any woman, intending
to outrage or knowing it to be likely that he
will thereby outrage her nodesty, shall be
puni shed with i mpri sonnment of ei t her
description for a termwhich may extend to two
years, or with fine, or with both".

Wiat is made an offence under s. 14 is the act of the

culprit irrespective of its reaction on the woman. The

guestion is whether under S. 354 the position is different.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

It speaks of outraging the nodesty of a woman and at first
bl ush seens to require that the outrage nust be felt by the
victimherself. But such an interpretation would | eave out
of the purview of the section assaults, not only on girls of
tender age but on even grown up wonen when such a wonan is
sleeping and did not wake up or is wunder anesthesia or

stupor or is anidiot. It may also perhaps, under certain
ci rcunst ances, exclude a case where the wonman is of depraved
noral character. Could it be said that the legislature

i ntended that the doing of any act to or in the presence of
any wonman whi ch according to the comon notions of mankind
is suggestive of sex, would be outside this section unless
t he worman

293

herself felt that it outraged her nodesty? Again, if the
sole test to be applied is the wonen's reaction to
particular act, would it not be a variable test depending
upon the sensitivity or the upbringing of the woman? These
considerations inpel ne toreject the test of a wonan's

i ndividual ~reaction to the act of the accused. I nust,
however, —confess that it would not be easy to lay down a
conpr ehensi ve test; but about this rmuch | f eel no
difficulty. In ny judgment when any act done to or in the
presence of a worman is clearly suggestive of sex according
to the comon notions of mankind that act nmust fall wthin
the mischief of this section. Wat other kind of acts wll
also fall wthinit is not a matter for consideration in
this case.

In this case the action of Major Singh in interfering Wth
the vagina of the child was deliberate and he nust be deened

to have intended to outrage her nodesty. [ woul d,
therefore, allow the appeal, alter the conviction of the
respondent to one wunder 3. 354, 1.P.C.~ and award him

rigorous inprisonment to a termof tw years and a fine of
Rs. 1,000/- and in default rigorous inprisonment for a
period of six months. CQut of thefine, if realised, Rs.
5001- shall be paid as conpensation to the child.

Bachawat, L Section 10 of the I'ndian Penal Code  expl ains
that "wonman" denotes a femal e hunan being of any age: The
expression "woman" is used in s. 354 in conformty with this
expl anation, see s. 7. The offence punishable under s. 354
is an assault on or use of crimnal force toa woman wth
the intention of outraging her nodesty or with the know edge
of the likelihood of doing so. The Code does not define
"modesty”. What then is a woman's nodesty?

I think that the essence of a woman's nodesty is her sex.
The nodesty of an adult female is wit |large on ~her body.
Young or old, intelligent or inbecile, awake or sl eeping,
the woman Possesses a nobdesty capable of being outraged.
Whoever uses crinminal force to her with intent to  outrage
her nmodesty commits an offence puni shabl e under s. “354. The
cul pabl e intention of the accused is the crux of the matter.
The reaction of the wonman is very relevant, but its absence
is not always decisive, as, for exanple, when the accused
with a corrupt mnd stealthily touches the flesh of a
sl eeping woman. She nay be an idiot, she nay be under the
spel | of anesthesia, she nmay be sl eeping, she may be wunable
to appreciate the significance of the act; neverthel ess, the
of fender is punishabl e under the section.

A femal e of tender age stands on a sonewhat different foot-
i ng. Her body is immture, and her sexual powers are
dormant. In this case, the victimis a baby seven and half
nonths ol d. She has not yet devel oped a sense of shane and
has no awareness of sex. Nevertheless, fromher very birth
she possesses the nodesty which is the attribute of her sex.
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But cases nust be rare indeed where the offender can be
shown to have acted with the intention of
294
outraging her nodesty. Rarely does a normal man use
crimnal force to an infant girl for satisfying his lust. |
regret to say that we have before us one of such rare cases.
Let wus reconstruct the scene. The tine is 9-30 p.m The
respondent wal ks into the roomwhere the baby is sleeping
and switches off the light. He strips hinmself naked bel ow
the wai st and kneels over her. 1In this indecent posture he
gives vent to his wunnatural lust, and in the process
ruptures the hymen and causes a tear 3/4" long inside her
vagi na. He flees when the nother enters the roomand puts
on the light. | think he outraged and intended to outrage
what ever nodesty the little victimwas possessed of, and he
i s punishable for the of fence under s. 354.
| agree with the order proposed by Midhol kar, J.

ORDER
In view /'of -the judgment of the majority, the appeal is
al | owed; the conviction of the respondent is altered to one
under S. 354 |P.C., and he is awarded rigorous inprisonnent
for atermof tw years and a fine of Rs. 1,000/-, and in
default, rigorous inprisonment for a period of six nonths.
Qut of the fine, if realised, Rs. 500/- shall be paid as
conpensation to the child.
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